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Introduction

On June 24, 2005, the undersigned Attorneys Generd filed initid comments regarding federa
Truthvin-Billing regulations in response to the Federd Communications Commisson's (“FCC” or
“Commission”) Second Report and Order, Declaratory Ruling and Second Further Notice of Proposed
Rulemaking, (“TIB Order 2").! In those comments, fifty-one Attorneys Generd, on the basis of their
extensve experience with consumer complaints, investigations and enforcement actions related to
telecommunications billing practices, offered substantid evidencetothe Commission of Significant consumer
confusionreated to mideading practicesin billing for tedecommunicationsservices. The Attorneys Generd
urged the Commission to (&) prohibit carriers from imposing “carrier add on charges’ to consumer bills
gnceit is these add ons which undermine competition by making it virtudly impossble for consumers to
compare prices among providers, (b) in the dternative, submitted that if such are dlowed, theselineitems
should be clearly defined, accurately stated, separated from taxes and regulatory fees and not described
as related to government charges, fees or taxes. Findly, the States urged the Commission to rgect
proposals which would preempt the States' role with respect to matters such as billing practices.

In this proceeding, wirdine and wirdess carriers submitted initid comments in which, generdly
speaking, they opposed any additional truth-in-billing regulations, strongly urged the Commission to issue

a broad regulatory declaration preempting states, advocated for definitions of “mandated” and “non

second Report and Order, Declaratory Ruling, and Second Further Notice of Proposed Rulemaking, CC
Docket No. 98-170, FCC 05055, 2005 WL 645905 (rel. March 18, 2005).

2« Carrier add on charges’ refersto charges which are determined by the carrier and are not taxes or
regulatory fees expressly mandated by federal, state or local authorities. These add-on charges are to be
distinguished from taxes and regulatory fees which federal, state, or local authorities require carriersto collect from
consumers and remit to the appropriate governmental entity in association with the sale of telecommunications
services.



mandated” charges congstent with their current billing practices, and dmost uniformly opposed granting
states enforcement authority under any rules which the Commisson might adopt. These postions were
based in part on the perspective that the current competitive market protects consumers, that additiona
rules will stifle competition and that carriers have adopted a voluntary code of conduct which addresses
truth-in-billing and point of sale disclosure concerns. These comments, however, offered the Commission
nomina, and in some instances, no legd andyss or factud support. For example, the commentsfavoring
preemption of states neglected to even consder the strong anti-preemptive effect Section 601 of the
Telecommunication Act of 1996 adds to dready expresdy limited preemption provisons and previoudy
enacted savings clauses. Nothing submitted would serve to justify the FCC's departure from its well
established approach, which recognized the effectiveness of joint state-federd actions in protecting
consumers againgt deception and fraud in telecommunications.

In this reply, the States submit that comments filed demonsrate that (1) confuson over
telecommunications hills is a sgnificant problem that undermines competition; (2) the voluntary code
adopted by some of the carriers fails to resolve hilling problems; (3) preemption of state authority over
billing practices is not supported in law; (4) the dormant commerce clause has no bearing on the
preemptionissue here, especialy since Congress expressy provided that the states play aregulatory role;
(5) any federa ruleson point of saledisclosures must complement state authority; and (6) State enforcement
authority isindependent from federal authority and necessary in a competitive market.

The States submit that intoday’ s pro competitive regimein which neither federd nor loca agencies
actively regulatesratesby tariffed filings, Congress has recognized that satesmust play an even gregter role

in protecting consumers than in the past era of protectiverate regulation. Contrary to views expressed by



the carriersin initid comments, the FCC has no authority to thwart Congress' intent in this regard.

. Confusing TelecommunicationsBillsareaSignificant Problem, mpede Customer Choice
and Thwart Competition

A. Therels Ample Evidence That Therelsa Problem with Billing Practices

In both the wireline and wireless contexts, the Commission has previoudy determined that there
are dgnificant problems with telecommunications bills. With respect to wireline services, in 1999, the
Commission congdered “an extensive record on both the nature and volume of customer complaints, as
wdl as subgtantid information about wirdine hilling practices™ The Commission made a similar
determination in the wireless context in 2005.

Those findings are supported by the fact that the wirdessindudtry is recognized as one of the top
generators of customer complaints. In 2004, the Council of Better Business Bureaus received
approximately 28,000 complaints about the wireless industry- more than for any other industry.® In
2004, the Commission itsdlf received gpproximately 18,000 complaints about wireless carrier practices
inthe categoriesof “billing & rates’ and “marketing & advertisng.”® Similarly, the States experiences
reflect that for thelast five years, surveys of state Attorneys Generd officesreflect that telecommunication

related complaints rank in the top four of al consumer complaints.” Although some may argue tha the

3 14 FCC Red 17090, 1 15 (1999).

420 FCC Red. 6448 1 16 (2005).

5 Initiad Comments of AARPet. al, at 2 (June 24, 2005).

®1d.

7 See Comments of Undersi gned Attorneys General at 3 (June 24, 2005) (“AG Comments’).
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number of these complaints is minima in comparison to the number of telegphone subscribers, it is well
established that only a smdl percentage of disgruntled consumers actudly take the time to complain to a
government agency.®

A primary reason for consumer complaintsis undisclosed charges that appear on a wirdess hill
after the customer has become financialy obligated to the service. According to market research
conducted by TNS Telecoms, the average residentia wireless consumer spends $17.75 per month more
thanthe advertised price of the gpplicable monthly plan, and most of thisamount isattributableto lineitems
added to the bill by the carrier.®

Thishigh leve of consumer complaints and the nature of those complaints prompted amulti-Sate
investigation by Attorneys Generd into mideading advertisements and deceptive practices in the wireless
industry, which in 2004 resulted in the entry of settlement agreements between the Attorneys Genera of
32 states and three major wireless carriers.!® Smilarly, in May 2004, a bipartisan and overwhelming
mgority of the Minnesota Legidature passed the “ Consumer Protectionsfor Wireless Customers’ statute
based on numerous complaints that carriers unilaterdly changed significant terms of service contracts
without customer consent.**

B. A Representative Sample Wireless Bill Illustrates that Carriers Engage in
Confusing Billing Practices

81d.
° Reply Comments of Tracfone Wireless, Inc, at 6 (August 13, 2004).
1020 FCC Red. 6448, 12 (2005).

1 Brief of Minnesota Attorney General, Cellco Partnership v. Mike Hatch, United States Court of Appeals,
8th Circuit, No. 04-3198, pp. 6-8.



The current confuson in telecommunications bills can beillustrated by andyzing asamplebill. The
sample bill anayzed below was included with comments filed by Leap Wirdess Internationd, Inc.*2 This
bill reflects a charge for “MONTHLY SERVICE’ of $44.99. However, there is an additiond
“MONTHLY CHARGE” for “REGULATORY RECOVERY” in the amount of $0.45. Thesetwo line
items are added together to compute the“MONTHLY CHARGES,” which tota $45.44. Thisamount,
however, is not what the customer isrequired to pay.

Eight other line items are added to the “MONTHLY CHARGES’ to compute “CURRENT
CHARGES.” The fird four of theselineitemsarefor taxesand immediady following thesefour lineitems
for taxes, four more line items are added:

(1) $0.50 charge for “AR WIRELESS 911 SURC;”

(2) $0.43 chargefor “AR UNIVERSAL SERVICE;”

(3) $0.16 charge for “FEDERAL USF FEE;” and

(4) $0.02 chargefor “FED REGULATORY FEE.”
These eight line items are added to the “MONTHLY CHARGES'’ for a“ CURRENT CHARGES' totdl
of $51.31 but thisamount is not what the customer is required to pay. In addition to the “MONTHLY
SERVICEFEE,” “MONTHREGULATORY RECOVERY CHARGE’ andtheeight lineitemsdescribed
above, the bill ligs additiona “FEES’ including a$0.55 “PAPER BILL FEE” which in this caseis added
toa$15.00“REINSTATEMENT FEE” tocomputedl “FEES.” Thus, the*AMOUNT DUE” totd which
the customer must pay is, in fact, $84.20.

Further confuson iscaused by thefact that aconsumer reviewing thisbill could reasonably assume

incorrectly thet any or al of the four lineitemslisted immediately after line items for taxes are themselves

12 comments of Leap Wireless International, Inc., Attachment (July 14, 2004) (Leap Wireless Comments).
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taxes which the carrier is required to collect from the consumer and remit to the government. That
suggestionismade by listing thesefour lineitemsimmediately after lineitemsfor actud taxes. Smilarly, the
$0.45 regulatory recovery charge easily could appear incorrectly to be a 1% tax on the monthly service
charge of $44.99.

The States submit that this sample bill is confusing and typicd of billsof other carriers. Arguments
that there is no problem with billing in the telecommunications industry ignore the redlity reflected in these
types of widely accepted billing practices.

C. Customer Confusion Over Bills|sHarmful tothe Development of a Competitive
Market.

The problem of confusing telecommunications hills is harmful to competition by making price
comparisons cumbersome and difficult for consumers. Congder the range in charges impaosed by five
leading wirdline and wireless carriers for recovery of regulatory compliance as listed on Table 1. The
largest amount of $2.83 charged by Nextel in certain markets is over Sx times higher than the charge of
$0.45 imposed by Leap Wirdess for recovery of regulatory compliance.

These carrier add-on charges for some (but not al) of the carriers' costs of doing businessarein
additiontothecarriers chargesfor services. Therefore, the chargesfor servicesare artificidly understated
by different amountsfor different carriers. Consumerscannot compare service offeringsand pricesto make
decisions, they dso must consider these and numerous other lineitemsfor which they asconsumersreceive
no sarvices or goodsin return. Meaningful price comparisons are extremdly difficult for consumersin this

environment, and the confusion undermines the potentia benefits of competition.



Table 1 - Comparison of Regulatory Compliance Charges
Imposed by L eading Telecommunications Carriers

Carrier Name of Charge Amount per
Month
Leap Wirdess Internationd, Regulatory Compliance Fee $0.45
Inc.®
BellSouth Corporation'* Carrier Cost Recovery Fee $0.99
AT&T Corp® Regulatory Assessment Fee $0.99
Cingular WirdessLLC® Regulatory Cost Recovery Fee Upto $1.25
Nexte Communicaions Inc.*’ Federal Programs Cost Between $1.55 and $2.83
Recovery Fee

Rationa billing inacompetitiveretall market should beeasly understood. Thetelecommunications
market should not be encumbered by the confusing practice of artificialy understating the charge for
services and then adding line items for some of the carrier’ s codis of doing business.

D. Unnecessary Information Gaps Prevent Customer Choice and Lead to Market
I nefficiency

There are many specific problems associated with confusing tdlecommunications bills. One

problemisthat the bills are o cumbersome that consumers have difficulty smply understanding the actud

13 _eap Wireless Comments at 12 (July 14, 2004).

14 Bellsouth Corporation’s Opposition to Petition at 9 (July 14, 2004).
5 AT&T Corp. Opposition at 5 (July 14, 2004) (AT& T Opposition).
16 Opposition to Petition of Cingular WirelessLLC at 8 (July 14, 2004).

HCommentsto Nextel Communications, Inc. And Nextel Partners, Inc. at 6 (July 14, 2004).
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chargefor services. Then, some of the line items are given descriptionsthat could be interpreted astaxes
on consumers, when in redlity they are not. Beyond this is the lack of accountability as to whether the
amountscollected by carriersfor specific lineitemsactually equa these costs of doing business purportedly
passed through to consumers. Consumers do not confront smilar problems when purchasing milk from
the grocery store or a haircut from abarber, and there is no rationa economic reason to preserve these
problems in the market for teecommunications services.

The telecommunications market is further characterized by practices that inhibit the ability of
consumers to change service providers, a condition which further detracts from the ability of competition
aoneto solve these information problems.

In the wirdless indudtry, in particular, consumers are oftenlocked into purchasing servicesfrom a
specific carrier by long-term contracts that include substantial early termination fees, some as high as
$240.%8 |f after entering into a contract, the customer learnsthat his provider will reguirement payment of
previoudy undisclosed charges that a competing provider would not impose, the customer would still not
change providers because it would mean incurring early termination pendties much greater than the
potential savingsfrom switching carriers. Evenif the customer paysthe early termination pendty to change
carriers, thenew carrier could amend the agreement by adding or increasing discretionary lineitem charges.
For instance, AT& T Corp. imposed the $0.99 per month Regulatory Assessment Fee unilaterdly on its
customers effective duly 1, 2003.1°

Thus, there is a combination of factors that have led to deception and confusion of consumersin

Bai ngular Wireless LL C Opposition to Petition, attached Wireless Services Agreement (July 14, 2004).

PBATET Opposition at 5 (July 14,2004).



the telecommunicationsindustry, including factors such as: (1) confusing billsand mideading lineitems; (2)
falure to fully and fairly disclose al charges at the point of sde; (3) the practice of carriers adding or
amending charges and other terms and conditions after the customer has purchased the service; and (4)
impogtion of early termination pendties for cancellaion of service before the end of the contract term. As
a result of the interplay between these factors, customers cannot fairly compare between carriers, and
cannot accurately compare rates at the time of purchase. Under these circumstances, atruly competitive
market cannot function.?

Consequently, thered issuein this proceeding is not rate regul ation —the States agree that carriers
should be able to charge whatever rates the market will bear. The red issue s the proper disclosure of
rates and charges, and of unilatera changesin termsand conditionsthat impact the charges customers must
pay. These disclosure issues fdl within the ambit of state consumer protection statutes, and implicate the
regulation*“termsand conditions’ of servicewhich fal under statejurisdiction under 47 U.S.C. 8332(3)(a)
in the case of wirdess carriers, and state specific utility regulatory satutesin the case of wirdine carriers.

E. PricingintheCurrent TelecommunicationsIndustry Islnconsstent with Truth-1n-
Billing Regulations

The practice of adding line items for selected costs of doing business separate and gpart from the

D Toillustrate this point, consider the following example. If a consumer attempts to compare and contrast
the wireless plans of Carrier A and Carrier B, Carrier A might charge $25 per month for service while Carrier B charges
$27 per month for service. However, Carrier A might have five carrier add-on charges that total $4 per month, while
Carrier B hastwo carrier add-on charges that total $1 per month. Although the service plan offered by Carrier A
appears on the surface to be cheaper, in reality Carrier B’ s plan is cheaper. If the customer somehow figures out the
reality of the cost comparison, he or she would have to pay Carrier A an early termination fee of say $100 to
terminate the two-year contract in order to save $1 per month. Then if the customer actually paysthe $100 to
terminate the contract with Carrier A and signs a new two-year contract with Carrier B, Carrier B might raiseits carrier
add-on charges to $5 per month, pursuant to a one-sided contract provision that permitsthe carrier to raise its carrier
add-on charges during the term of the contract. In order to switch carriers again, the customer would have to pay an
early termination fee of say $150 to Carrier B. A truly competitive market cannot function in this environment.

9



price for servicesisinconsstent with 47 C.F.R. § 64.2401(b):

Descriptions of billed charges. Charges contained on telephone bills must
be accompanied by a brief, clear, non-mideading, plan language
description of the service or services rendered. The description must
be sufficiently clear in presentation and specific enough in content so that
customers can accurately assess that the services for which they are
billed correspond to those that they have requested and received, and
that the costs assessed for those services conform to their understanding
of the price charged. (Emphasis added).

The dear underlying assumption of thisregulationisthet tedecommunicationscarriersshould bill their
cusomersfor services. Thereisno provison in this regulation for billing customers for selected codts of
doing business. The underlying assumption of thisregulation, i.e,, that carriers should hill their cusomers
for sarvices, is consstent with rationd billing in a competitive market.

Taxesand smilar feesthat the government requiresthe carrier to collect from consumersand remit
to the government are different. Consumers understand the concept of paying taxes and smilar feestothe
government in the form of additiona charges on their bills. It is this same consumer understanding about
taxes, however, that causes confusion when lineitems are added that are not for services, goods, or taxes
onconsumers. If telecommunications billsincuded only chargesfor servicesand goods plusadditiond line
items for taxes and Smilar fees that the government requires the carriers to collect from consumers and
remit to the government, the ability of consumers to compare prices and service offerings would be

sgnificantly enhanced, and competition would benefit.

[I1.  CTIA Consumer Code Failsto Resolve the Problem of Confusion Over Billing Practices
and |'s Unenfor ceable

Some carriers argue that the Commission need not regulate wireless carriers because many now

10



have agreed among themselvesto voluntarily abide by the CTIA’ s Consumer Codefor Wirdess Service?
The CTIA Codeis an unenforceable set of industry god's meant to forestdl comprehensve regulation of
consumer rights in transactions with wirdess cariers? Any suggestion that the CTIA Code acts as an
effective deterrent to protect consumers againgt wireless carriers mideading billing practices and fallures
to disclose dl charges for service at the point of sale can be countered by the smple recognition that the
Codeis, a best, aspirational and in no way enforcegble. CTIA’s assertion that competition will assure
compliance with the Code is undermined by the fact that wireless carriers continue to engage in practices
that midead and confuse consumers as explained in the Attorneys Generd initid comments.

The States further note that the CTIA Code includes only one recommendation which touches on
billing practices— found in the sixth point of the Code. That point provides that carriers must digtinguish
between“monthly chargesfor servicesand featuresand other charges collected and retained by the carrier”
and “taxes, feesand other charges collected by the carrier and remitted [to government]” and suggeststhat
carriers are not to label cost recovery fees directly as taxes There are no requirements regarding the
manner in which those charges are to be distinguished and, asis clear from the examples set forth in these
reply comments, carriers bills which are purportedly in compliance with the voluntary code remain

confusng.

2LCcTIA isan organization of the wireless communications industry and includes wireless carriers and
manufacturers. See Nextel/T-Mobile Letter, December 13", 2004, at 5; See also Cingular Wireless Comments at 3;
CTIA Comments at 2; T-Mobil Comments at 4. The CTIA Consumer Code for Wireless Serviceisavailable at
http://www.CTIA.org/wireless consumers/consumer_code/index.ctm(hereinafter “CTIA Code”).

22 Tech Law Journal Daily E-Mail Alert, September 12, 2003, Alert No. 738, CTIA Announces Vol untary
Consumer Code for Wireless Carriers. Report is available at http://www.techlawjournal.com/alert/2003/09/12.asp.

2CTIA Codeat 2.
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This aspirational codefals short in severd other respects, including disclosures. That is, whilethe
code provides for disclosure of certain enumerated information about rate plans, it limits such disclosures
to“new” consumers. Further, it providesthat such materid should be disclosed to consumers“in collaterd
or other disclosures at the point of sde” but fails to require clear and conspicuous notice of these
disclosures. Findly, the CTIA Code does not require that the disclosures be made prior to customers
Sgning a contract to ensure that consumers can act as informed participants in the market.

Mog fundamentdly, the CTIA Code, because it is voluntary, is unenforcegble by any aggrieved
party. Thus, whileadoption of such avoluntary industry code may be ahelpful addition to necessary lega
standards and enforcement authority, it neither providesthe protection that could be afforded from adoption
by the Commission of meaningful truth-in-billing or point of sale disclosure rules, nor provides a basis to

preempt states from doing so.

V. States Have Power and Responsibility to Regulate Carrier Billing Practices, Congress
Has Not Preempted That Authority, and Has Precluded its Implied Preemption

A. Carriers Ignore or Discount the Language of the Statute and Its Clear Purpose,
Againgt the Guidance of Congress and the Courts

Carriers arguments in favor of a preemptive declaration by the Commissior?* require that the
agency disregard the law’ s plain language, obvious purpose, and legidative history. The bold declaration
that the carriers seek isbeyond the Commission’ sauthority, contrary to the result Congressintended, and

violates important rules of condtitutiond interpretation and statutory construction.

24 See, e.g., Comments of Cingular Wireless, LLC, at 34 (June 24, 2005) (Cingular Comments).
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1 CongressClearly Intended Neither to Preempt in ThisAreaNor to Confer
Broad Preemptive Power on the Commission

Because the Satutes at issue so clearly contemplate continued state regulation of billing practices,
carrier comments have largely sidestepped the actud language of these statutes. Instead, they present
generd policy arguments based on their view of what would promote competition. Their claims of how
those policies should be effectuated either ignore the history and context of the law or rely on unsupported
and illogica readings of the satute and legidative history. Such argumentsin favor of abroad Commission
declarationof preemption in areasin which Congressexpresdy provided for continued state regulatory and

enforcement authority would have the FCC act improperly and contrary to law.

2. Rather than Broadly Preempting the Statesfrom Regulating in thisArea,
Congress has Preserved State Authority and Precluded Implied
Preemption

In arguing that the Federal Communications Act (“FCA”) of 1934, 47 U.S. C. § 151 et seq.
(“FCA”)% somehow provides or dlowsfor preemption of state law with respect to hilling practices, and,
further, that passage of the Telecommunications Act of 1996 (“Teecommunications Act”)?® somehow
evinces an intent by Congressto adopt apolicy that could result generdly inthe remova of state regulation
that govern such practices, carriers misconstrue the nature, language, purposes and history of the FCA.

Infact, Congress has repeatedly and expresdy acknowledged and endorsed the States' continuing rolein

%5 Title1, § 1, 48 Stat. 1064, as subsequently amended.

% pyp, L. 104-104, 110 Stat. 56.
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regulating carriers with respect to matters such as hilling practices®’

As detailed in the AG Comments, States have higtorically had power to regulate terms and
conditions under which telecommunications carriers do business in thelr jurisdictions, including practices
in billing consumers for sarvices?® They were congtrained only by judicia determination grounded in the
filed rate doctrine and by judicid determination, made sparingly and with reluctance, of actud conflict
between state law and Commission regulaion authorized by the FCA.?° As demonstrated in the record,
regulatory proceedings, law enforcement actions, and private cases brought under statelaw haveremedied
numerous carrier billing problems and brought relief to hundreds of thousands, if not millions of
consumers.® Infact, not only doesthe FCA not contemplate general preemption of stateregulation of such
carier practices, it expresdy prohibits the FCC itsdf from regulating in the fidd of intrastate

telecommunications except under limited circumstances prescribed in the FCA .3t

Congress evinced itsintent not to preempt Satesin thefied of telecommunications regulation, nor
to authorize any broad preemption, through the savings clause included in the FCA, codified at 47 U.S.C.
§ 414. Congress further cemented this view in more recent amendments to the FCA and in the
Teecommunications Act through repeated and enhanced recognition and preservation of state authority,

except where it expresdy provided otherwise.

27 AG Commentsat 15-18.
28 AG Commentsat 14-15.
29 AG Comments at 23-25, 27-29.
%0 AG Commentsat 14-15.

81 47USCA.§ 152(b); see Louisiana Public Service Comm'nv. FCC, 476 U.S. 355, 360 (1986).
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3. Carrier CommentsFail toRebut That the 1993 OBRA* Amending Section
332 Provided Only for Limited Preemption, With Respect to State
Regulation of Ratesand Entry, and Only for CMRS Carriers

INn 1993, when it added Section 332(c) tothe FCA, 47 U.S.C. 8§ 332(c), Congress expressly and
narrowly provided that, with respect only to certain wirdesstelecommunicationsservices (“CMRS’), the
FCC would have exclusve jurisdiction over regulating the “rates and entry” of CMRS carriers, whether
providing intrastate or interstate service. Congress made clear, however, that the states retain their
traditional regulatory authority over CMRS carrier “terms and conditions.” The 1993 OBRA did not
otherwise broaden the FCC' sjurisdiction, nor limit the regulatory authority of the states. 1n no respect did
the 1993 OBRA empower the Commission either to broadly declare its occupation of a field or to
specificdly review date laws or regulations to determine the preemptive effect of the FCA or of its own
regulations. Indeed, the narrow areain which Congress gave the FCC to regulate wireless carriers was
expressy and unambiguoudy limited to rates and entry.®* As explained below, the sweeping declaration

of preemption urged by carrier commentsis not justified by the language or purpose of the Satute.

4, The Sweeping Preemptive Declarations Now Urged On The Commission
Were Precluded By Congressin The Telecommunications Act

Theinclusion of apro-competitive purpose as one of the purposes of the Telecommunications Act
does not overrideits express anti-preemptive provisons. Inthe Telecommunications Act, as discussed in

AG Comments, Congress precluded the FCC from adopting preemptive declarationsgoverning staterules

32 The Omnibus Budget Reconciliation Act of 1993, Pub. L. No. 103-66 (“1993 OBRA”).

3 47U.5.C.§332(0).
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in areas, such as hilling practices, in which state power was preserved in the statute®  Where the
Teecommunications Act did preempt states from some regulation, it did so only in limited circumstances
that do not justify the preemption urged by carriersin this proceeding. In doing so, Congress took greet

care to preclude the kind of preemptive declaration now contempl ated.

5. In Section 601, Congress Barred Any Interpretation of the
Tedecommunications Act That Would Preempt State Authority WhereNot
Expressy Preempted By the Statute

In the Telecommunications Act, Congress went beyond the existing savings clauses to express
clearly itsintent that the Telecommunications Act not be construed to imply any preemption. In Section
601(c)(1), which Congress labeled “No Implied Effect,”* Congress stated that the Telecommunications
Act and its amendments “shdl not be construed to modify, impair, or supersede Federd, State, or local
law unlessexpresdy so provided in such Act or amendments.” The plain meaning of thisstatutory language
leaves no room for interpretation. Yet, for anyone who might doubt the meaning or purpose of that
language, thelegidative conference report spokedirectly to the provision and inamanner wholly cons stent

with the States' reading. As the report stated:

The conference agreement adopts the House provision stating that the bill
does not have any effect on any other Federa, State, or loca law unless
the bill expressly so provides. This provision prevents affected parties
from asserting that the bill impliedly preempts other laws.®

3 AG Commentsat 15-17.

35 104m Congress Report of House of Representatives 2¢ Session 104-458, Telecommunications Act of 1996,
Conference Report at p. 92.

36 104m Congress Report of House of Representatives 2¢ Session 104-458, Telecommunications Act of 1996,
Conference Report at p. 201 (emphasis added).
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Congresswas clear. The Telecommunications Act contained provisons providing expressy for

preemptionof limited subject matter, scope and circumstances. No other or further preemptionisimplied.

In case law under the Telecommunications Act, courts have held precisdy that. Asaresult of the
copious manner inwhich Congressexpresdy provided for preemptionin somerespectsand preserved Sate
authority in others, and Section 601’ s clear prohibition of any condtruction of the Telecommunications Act
implying preemption where Congress did not itself expressy preempt, courts have found that implied

preemption under the Teecommunications Act is precluded.

InVerizon Communications, Inc. v. Trinko, 540U.S. 398 (2004), the Supreme Court examined
the antitrust-specific clause in Section 601(b)(1), which contains language that mirrors the more generd
prohibitionagaingt construing the Telecommunications Act to imply preemption set forth in Section 601(c).
The Supreme Court rgected aclam that the Tdecommunications Act must beimplied to immunize parties
from enforcement of antitrust law for conduct regulated by the Commission under the Telecommunications
Act. The Court noted that, “[iJn some respects the enforcement scheme set up by the 1996
Tdecommunications Act is a good candidate for implication of antitrust immunity, to avoid the red
possibility of judgments conflicting withthe agency’ sregulatory scheme.”*” But the Court found that with

Section 601(b), “Congress. . . precluded that interpretation.”®

87 \erizon Communications, Inc. v. Trinko, supra, 540 U.S. at 406.

3 |d.; Seealso Covad Communications Co. v. Bellsouth Corp., 374 F.3d 1044 (11th Cir. 2004) (noting that
Verizon Communications, Inc. v. Trinko, 540 U.S. 398 (2004), endorsed the prior Covad decision which had been
vacated on other grounds, stating that “the FTCA savings clause barred afinding of implied antitrust immunity” and
noting that the savings clause was expressly meant to co-exist with the Sherman Act); (prior decision wasCovad
Communications Co. v. Bellsouth Corp., 299 F.3d 1272, 1280-81(11th Cir. 2002), vacated on other grounds (finding
that where Congress expressly preserved in the Telecommunications Act the application of other law, there can be
no “plain repugnancy” between the two such that the Act should be read to imply preemption of the other).
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More recently and in a case directly involving surviva of state authority in the face of FCC
regulation, the Fourth Circuit has found that Section 601, coupled with the FCA’s more generd savings
clause, 47 U.S.C. 8414, “counsel againgt any broad congtruction” of the Telecommunications Act’' sgods
that would imply statelaw preemption.®® The Fifth Circuit hasaso found that Section 601(c)(1) precludes
the Commission from declaring preemption of state authority under the TelecommunicationsAct inan area
not expresdy preempted by Congress holding that * Section 601 precludes abroad reading of preemptive

authority.”*

The cases on which carriers rely to argue that the Commission should by edict declare siweeping
preemptionfail to consder theimpact of Section 601. Infact, Section 601 further servesto strengthen the
requirements for strict adherence to Congress express delimitation of preemption in Section 253 as

discussed in the following section.

6. Section 253 Does Not Allow the Commission to Proclaim Preemption of
State Regulation of Carrier Billing Practices

In Section 253, wherethe Telecommunications Act providesfor some preemption, Congresstook
care in a least four important ways to preserve state regulatory authority and to preclude Commission

preemption of state authority in areas, such as those addressed in this proceeding, outside of what was

3 pj nney, M.D., v. Nokia, Inc., 402 F.3d 430, 458 (4th Cir. 2005) (holding state law claims regarding wireless
telephones themsel ves not to be preempted by the FCA or by FCC regulation).

40 City of Dallasv. F.C.C., 165 F.3d 341 (5" Cir. 1999) (reversing FCC rule that violated “ plain meaning” of
statute by preempting state franchise requirements for cable television open video system operators on theory that
such requirements conflicted with congressional purposes) (holding that Section 601 “ precludes a reading of
preemptive authority” under the Telecommunications Act and also finding inappropriate any Chevron deference to
the agency, because in that provision, Congress “already has resolved the issue of preemption.”).
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intended in the gatute.

Firgt, Congress expresdy described the limited circumstances under which the Commission could
preempt state authority under the Telecommunications Act.**  Section 253, which Congress entitled
“Remova of Bariersto Entry,"*? declares that “No State or local statute or regulation, or other State or
loca legd requirement, may prohibit or have the effect of prohibiting the ability of any entity to provide any
intertate or intrastate telecommunications service.”*  Notably, the provision confines the scope of
preemptionto state authority that prohibits or hasthe effect of prohibiting telecommunicationsservice. The
provison, unlike the preemption of state authority in Section 332, does not even spesk to rates, which
carriers, asthey must to make any argument, contend areat issuehere.  Section 253 only affectsregulation
of barriersto entry, clearly not anissue here. And, as discussed in AG Comments, unlike language used
by Congress when it may want to preempt more broadly, the provision does not purport to encompass

state authority “related to” the subject of preempted matter in Section 253(a).*

Second, Congress expressly made clear that even the preemption authorized in Section 253 does

not generaly extend to encompass state “requirements necessary to preserve and advance universal

4l 47U.5C. §253(a).

42 104m Congress Report of House of Representatives 2¢ Session 104-458, Telecommunications Act of 1996,
Conference Report at p. 16.

4 47U.SC. §253(3).

4 AG Comments at p. 17; seealso Moralesv. Trans World Airlines, Inc., 504 U.S. 374, 377; see dso Total
TV v. Palmer Communications, Inc., 69 F.3d 298, 302 (9" Cir. 1995) (explaining that the phrase “to regulate” “is
associated with amore limited preemptive intent,” whereas the phrase “related to regulation” “signifies a broad
preemptive purpose sufficient to preempt state laws of general application™); Cable Television Association of New
York, Inc. v. Finneran, 954 F.2d 91, 101 (2™ Cir. 1992) (“Where Congress has intended to pre-empt all state laws
affecting a particular subject, it has employed language well suited to thetask . . . . The courts have consistently
interpreted the words ‘relate to’ in broad, common sense fashion. .. ."”).
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sarvice, protect the public safety and welfare, ensure the continued qudity of telecommunications services,
and safeguard the rights of consumers.”®® Thus, even some state regulation that could otherwise have

prohibitive effect and violate Section 253(a) could not be preempted if expressy saved by Section 253(b).

Third, Congress plainly did not contemplate broad preemptive declarations of the kind now being
suggested to the Commisson. The datute itsdf Satesthat any preemptive order be limited “to the extent

necessary to correct” the anti-entry violation.*®

And fourth, as discussed above, as provided in Section 601 of the Telecommunications Act, and
reiterated in its contemporaneous Conference Report, Congress specificaly precluded any interpretation

implying preemption beyond the bounds of the statute’ s express preemptive language.

7. Other Authority Cited By CarriersProvides No Express Preemption And
Offers No Support For Implied Preemption Of StateRegulation Of Carrier
Billing Practices

Carriers cite a grab-bag of other sections of the law in arguing that preemption of carrier billing
practices was somehow intended or implied under the Telecommunications Act, or is in some way
necessary to effectuatethelaw’ spurposes. Asexplainedin AG Comments*” and further described above,
suchadetermination would be contrary to Congress clear intent and isnot supported in the cited statutory

provisons.

Some carriers have cited Section 2(b) of the FCA, 47 U.S.C. § 152(b), but that section actually

4 47U.5C. §253(h).
46
47 U.S.C. § 253(d).

4" AG Comments at 14-26.
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isasavings clause that prohibits the Commisson from regulating intrastate services. It does not preempt;

nor doesiit authorize preemption in any area®

Carriers also point to Sections 201, 202 and 205 for authority that they give to the Commission
to rule on whether carrier rates and other practices for interstate communications services are “just and
reasonable.”*® These provisions, however, have no effect on Sate protection of consumersor regulation
of intrastate services; nor do they trump the manner in which Section 332 dlows for state regulation of

terms and conditionsfor CMRS carriers, while preempting only stateregulation of CMRSratesand entry.*

8. Section 332 of the FCA Expresdy Preserves State Authority to Regulate
CMRS Termsand Conditions, Which Congress Certainly Under stood to
Encompass Mattersincluding But Well Beyond Carrier Billing Practices

Some carriers argue that the FCC should establish regulations under Section 332 that purport to
preempt the States well beyond what Congress regarded as the areaintended for preemption in the 1993
OBRA.>! Asthe Commission has acknowledged, Congress explained that itsintent in leaving intact under
Section 332 state authority to regulate“ other termsand conditions’ of CMRS, encompassed at least “ such
meatters as cusomer billing information and practices and billing disputes and other consumer protection

matters . . . or such other matters asfall within astate’ slawful authority.”>? In fact, in using the expansive

4 Seg, e.g., Sprint Comments at 4 (June 24, 2005); Cingular Comments &t p. 6.

49 geg, e.g., Comments of Cingular at 8-9, 27 (citing to sections 201, 202 and 205) (June 24, 2005); Comments
of Verizon Wireless, at 27 (citing to section 201) (June 24, 2005) (V erizon Wireless Comments); Comments of CTIA -
The Wireless Association™, at 36, 42 (citing section 201(b)) (June 24, 2005) (CTIA Comments).

%0 AG Comments at p. 25.

51 See Nextel Comments at p. 26-27.

52 TIB Order 2 at Paragraph 32, quoting H.R. Rep. No. 111, 103d Cong., 1st Sess., at 261 (1993).
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language in the Conference Report to describe what it meant, at a minimum, by reference to “terms and
conditions’ in Section 332, Congress clearly indicated its broad expectation of therole that state authority
would play inCMRSregulation. Asdiscussedindetail in AG Comments, “rates’ are“rates’ and, ascourts
have held, rates clearly cannot be understood to encompass the entire rel ationship between consumersand

carriers, particularly in the context of clear contrary language in the statute.>®

The suggestion that the FCC should preempt state authority despite the clear congressiond intent,
languege of the satute, and savings clauses that are directly incongstent with preemption of state billing
practicesisimproper and should bergected. While some commentsfocus on the preemptive effect of an
agency’ s action within the scope of its delegated authority,> that authority does not extend to alow the
Commisson to pass regulations that are directly contrary to the language and obvious purpose of the
datute. The Supreme Court has previoudy rgected arguments that, contrary to statutory limits to its
authority, the Commisson can nevertheless “take action which it thinks would best effectuate a federa
policy. Anagency may not confer power upon itself.”>® “To permit an agency to expand itspower inthe
face of a congressond limitation on its jurisdiction would be to grant the agency power to override

Congress.”*®

53 AG Commentsat 17-19.

% See, e.g., CTIA Comment at 37, Verizon Comment at 16, Cingular Comment at 7, Nextel Comment at 21, T-
Mobile Comment at 16 (June 24, 2005), SBC Comment at 11 (June 24, 2005), and Coalition for a Competitive
Telecommunications Market Comment at 2 (Junee 24, 2005) (CCTM Comments).

%5 Louisiana Public Service Comm'nv. FCC, 476 U.S. 335, 374 (1986).
% |d.; See also American Libraries Association v. FCC, 406 F.3d 689, 708 (D.C. Cir. 2005) (rgjecting FCC's
assertion of authority in arearelated to but outside that delegated to it by Congress as “an extraordinary position,”

in which the court found the agency claimed “plenary authority to act within a given area simply because Congress
has endowed it with some authority to act in that area”) (emphasisin original, citations omitted).
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As the Pinney court found, examining Section 332, “in pursuing its objective of ensuring the
avalability of a nationwide network of wireless service coverage, Congress has been very careful to
preempt expresdy only certain areas of state law, presarving the remainder for state regulation.”’” That

intent should not be ignored or circumvented.

In short, as detailed in AG Comments, because Section 332 proscribes state regulation only with
respect to ratesand entry and specifically preserves state authority to regulate CMRSin other aress, it does
not authorize the Commission to reach out and declare a broader preemptive scope or to redefine terms

Congress meant one way to mean something different.>®

B. Congress Careful Delegation Of Only Limited Authority tothe Commisson and
the Many Express Savings Clauses Throughout Chapter 5 Of Title 47 Preclude
Any Implied Preemption Or Declaration By the FCC That it OccupiestheField of
Carrier Billing Practices

Despite carrier assartions to the contrary,> what Congress enacts, and what it means, aways
matter in determining whether state power ispreempted by federd law or regulation. In casesarisng under
gtatutes in which Congress expresdy preempts to some extent, but reserves state authority, the Supreme
Court has repeatedly examined whether Congress intended to preempt state law directly or to provide
agency authority to preempt. Thus, in Cipollone v. Liggett Group, Inc., the Court found that, because

Congress had declared the extent of preemption in the statute at issue, the scope of preemption was

5 pj nney, supra note 39, at 458.
58 AG Commentsat 17-21.

59 CITA Comments at 42.
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governed by the express statutory language.® The Court explained:

When Congress has considered theissue of pre-emption and hasincluded
in the enacted legidation a provison explicitly addressing thet issue, and
when that provison provides a ‘reliable indicium of congressond intent
with respect to state authority,’ ‘there is no need to infer congressiona
intent to pre-empt state laws from the substantive provisons of the
legidation.®
Applying Cipollone, the Commission should not broadly preempt state regulation of carrier billing
practices because Congress clearly did not intend such preemption, and preemption should not beimplied
given the explicit gpplicable Satutory language regarding the areasin which date law is either preempted

or preserved.

For severd reasons, the holding in Geier v. American Honda Motor Co., Inc., 529 U.S. 861
(2000) doesnot dter that andyss. Fird, in Geier the Court found preemption based onitsfinding of actua
conflict between enforcement of substantive federal safety regulations and the state law claims asserted by
the plaintiffs® The holding does not disturb the proposition that there can be no implied field preemption
where Congress expresdy reserves the gpplication of sate law within the fidd. Second, Geler did not
involve questions about the agency’ s authority to issue the regulations at issue. And third, while gatingin
Geler that the presence in the statute of preemption language coupled with agenerd savings provison did
not necessarily preclude implied preemption, the Court did not smply ignore the savings clause. It

considered the language of the provison and determined that it did not evince congressond intent to

€ Cipollone v. Liggett Group, Inc., 505 U.S. 504, 517 (1992).
61 4. (internal citations omitted).

62 Geier at 874.

24



preserve the Sate law action brought by plaintiffsin that case. Thelanguage and context of the provisons
at issuein Geier contrast mightily with the clear and expresslanguage a issue now. Therewasno language
inthesavings clause a issuein Geler that remotely approached what Congress provided in preserving a
particular state regulatory role under Section 332 of the FCA, as discussed in AG Comments and in this
reply comment. Certainly, Congress had naot, in the statute at issue in Geler, expresdy commanded that

no preemption be implied from its enactment, asit did with Section 601 for the Teecommunications Act.

Nor, as asserted by carriers, does the Court’ s opinion in Fidelity Savings and Loan Assoc. V.
De la Cuesta, 458 U.S. 141 (1982) offer a proper path to the Commission’s proposed preemption by
regulation of state authority expresdy preserved by Congressin the FCA.% In De la Cuesta, adthough
therewere some satelaw savingsprovisonsin the statutory scheme, the Court found, unlikein the satutes
a issue in this proceeding, no specific savings clause gpplicable to the kind of state law subject to the
agency’ spreemption. TheDela Cuesta Court did not have beforeit any provision likethat in Section 601

expresdy declaring congressond intent to preclude implied preemption.

Carriers put much reliance on City of New York v. F.C.C., 486 U.S. 57 (1988), and its holding
that the Commission did not act improperly in preempting state and locd technicd standards governing
cable tdlevison 9gnds.  City of New York, however, was decided under Section 624(e) of the Cable
Communications Policy Act of 1984, codified a 47 U.S.C. 8544. The Court determined in City of New
York that Section 624 of the Cable Act had expresdy provided for the Commission to adopt rules

preempting in that area, and found in detailed andysis of the Cable Act and itslegidative history that such

63 CTIA Comments at 40, nt. 105; Sprint Comments at 8, nt. 30; and Verizon Wireless Comments at 21, notes
65 and 67.
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preemptionwas entirely consistent with what Congress hed intended in passing that statute.* City of New
York ultimately provides not for the broad preemptive authority that the Commission would need to
override congressond intent, but for the kind of focused consderation of congressona language and
purpose that carriers seeking such preemption would sidestep in this proceeding. The Court’ sconclusion
in that case, that it could “find nothing in the Cable Act which leads [the Court] to believe that the
Commission’'s’ decision to preempt was contrary to congressiond intent,% is not one that could be made
on the matters at issue in this proceeding.  Congress clearly hasintended there be no preemption of Sate
regulation of matters such as carrier hilling practices, as discussed dsewherein AG Commentsand inthis

comment.

Section 332 plainly preserves state CMRS regulation that does not set rates or prevent market
entry, including any other “terms and conditions” As argued dsewhere in AG Comments and this
comment, Congress meant to include within that broad savings clause the kinds of regulation that the
Commission now contemplates preempting.®® And, as the Fifth Circuit Court of Appeds ated, in City
of Dallasv. F.C.C., any dam that the Telecommunications Act confers authority on the FCC to preempt
date law that is outsde the carefully defined areas in the Act where Congressexpresdy preempted arole

for satesis explicitly precluded.®”

%4 486 U.S. & 66-69.

% 1d. at 69.

% AG Commentsat 17-19.

67 165F.3d 341, 348 (5" Cir. 1999) (holding that Section 601(c) “ precludes a broad reading of preemptive

authority” under the Telecommunications Act, and also finding inappropriate any Chevron deference to the agency,
because in that provision, Congress “already has resolved the issue of preemption.”).
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Carriers examples of gtate regulations that would impede the carriers nationd business serve
instead to illugtrate why attempting to determineif al state oversight and regulation can or should legdly be
preempted is unwarranted and irrespongible in this proceeding. Generdly, carriers offer as examples of
purported obstructive billing regul ations provisonsthat have ether been unchalenged for morethan twenty
years, that are not currently in effect, or that do not even address telecommunications billing. Even asto
those provisons that are effective, by their sdlective descriptions, carriers attribute only illusory effects of
these gatutes or rules. Certainly, carriers have not shown that any of these provisons has ever impeded
any of them from competing effectively, or that any of these provisions congtitutesrate or entry regulation.
None suggest that the FCC should depart from its prior focused gpproach of examining on a case-specific

basis whether a particular state statute or rule strayed into a preempted area.

For example, SBC citesagatute that requiresit to identify those components of itshillswhich are
mandated by the FCC.® That statute has been law since at least 1983 and was last amended in 1991.%°
SBC damsthat multiplerequired billing formatscoul d frustrate and confuse consumers, particularly, SBC's
large customers whose bills may cover severd daes. Apparently, SBC has never found this billing
requirement so overreaching or burdensometo itslarge customersasto chdlengeit during those more than
20 yearsthe statute hasbeenin effect. Moreover, the statute does not even require any particular lineitem,
but merely requires, a the carrier’ s option, that the charges elther be identified with an asterisk or smilar

means referencing a phrase identifying the charges asimposed “ by action of” the FCC or requiresalisting

% sBC Comments at 14.

69 Cal. Pub. Util. Code § 786, West’s Annotated California Codes (2005).
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somewhere on the bill of the “total chargesimposed by taiff” of the FCC.”

The Caodition for a Compstitive Tdecommunications Market (“CCTM”) cites a Sate cramming
regulation.”* As CCTM admits, however, that provision does not even govern hilling practices for
telecommunications goodsor servicesat all, but, rather servicesthat are not telecommunications goods or
sarvices.”? Indeed, the gpplicable state definition of “telecommunications services’ isso broad that theonly
items |eft affected by the rule are ones that are neither tranamission of information (of any sort) by wire,
radio, etc., nor goods and sarvices related to the transmission of information.” CCTM evenobjectstoa
provison that dlows a date utility commission to deny regidration if the entity has engaged in “fdse or
deceptive billing practices. ...” TheFCA clearly dlows, and courtshave upheld, states' power to protect
consumers from false and deceptive conduct, even in connection with market entry.” In objecting to a
carrier having to provide a state with basic information about how it will bill for services, including how
often and details of the billing statement,” CCTM contends a state might block entry if the state does not
like the answers. Whether those particular regulations might be gpplied so as to deny entry is pure
gpeculation. Such acongderation isbest |eft to aproceeding by acarrier actudly denied entry, werethere

such acarrier, rather than trying to guess at the impact in this genera proceeding.

70 Cal. Pub. Util. Code § 786.

1 cctmas.

2 ccT™M a8,

3 New Mexico Admin Code, Title 17 § 11.8.7 O.

" See47USC. § 253(b); See also 47 U.S.C. § 332(c)(3)(A); See also Communications Telesystems Int’| v.
California Public Utilities Comm' n, 196 F.3d 1011, 1017 (9" Cir. 1999).

> CCTM Comments p.7.
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Verizon and T-Mobile go so far asto object to Sate rulesthat are not evenin effect.”® T-Mobile
cites to a state regulation that was never fully implemented.”” T-Mobile asks the Commission to imagine
states promulgating regulations that specify a particular font and font style and how difficult that would be
for carriers, but cites to no regulation that has ever specified font style as well as sze. Of course,
requirements that certain consumer documents be in large enough type to be legible or to cdl atention to
particularly important provisons are commonplace in both federd and state law, and al sorts of other

businesses that operate nationdly or internationally comply.

The FCC has previoudy refused to engage in speculation and should not do so now.” This
restrained preemption conduct has served it well. The examples carriers offer, despite the sky-is-fdling

rhetoric inwhichthey are cloaked, do not support abreak from the Commission’ spast reasoned approach.
V. The Dormant Commer ce Clause Has No Bearing on the Commission’s Decision

A couple of industry comments argue that the “dormant” Commerce Clause, U.S. Cong. Art. I,
8§ 8, d.3, presents a condtitutiona obstacle to the continued role of the states in regulating billing format.

For the reasons set forth in the AG Comments,” this argument is unconvincing.

Firg, the dormant Commerce Clause plays no role where, as here, Congress expressy provided

76 \/erizon Comments at 18; T-Mobile Comments at 14.

" T-Mobile Comments at 14.

8 Implementation of Subscriber Carrier Selection Changes Provisions of the Telecommunications Act of
1996: Unauthorized Changes of Consumer’s Long Distance Carriers, 64 F.R. 7746, 7755 (Feb. 1999) (expressing an
intent to determine preemption on a case by case basis and refusing to find preemption of state slamming verification

procedures absent a sufficient record).

79 See AG Comments at 27-29.
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that the states play aregulatory role.®

Second, even without such ingtruction from Congress the Commerce Clause would not prohibit

date involvement in truth-in-billing regulation.

Essentidly conceding thispoint, Cingular framesits Commerce Clause argument asonethat merely
offers“principles’ in“support” of preemption under the Supremacy Clause, the Commerce Clauseisno
obstacle in itsdlf to a continued role for the States®! The point missed, however, is that the Commerce
Clause is no bar to state regulation at issue in this proceeding, principles purportedly embedded in that
condtitutiona provision should not bear on a determination of preemption under a wholly separate

provision, i.e., the Supremacy Clause, U.S. Congt., Art. VI, 8 2.

Cingular’ s non-Commerce clause Commerce clause argument postulates in particular that the
resdent of one state whose proximity to the borders of other states might require wireless carriers to
comply Smultaneoudy with several states' billing-format requirements® But whatever the meritsof an as-
applied condtitutiond chalenge based on that peculiar factua situation, neither Cingular nor any other party
could bring afacial challenge to arule based on these circumstances. The burden rests squarely on the

party bringing afacid chalenge— or, as here, arguing for acomplete prohibition —to show that thereisno

80 gee White v. Mass. Council of Constr. Employers, Inc., 460 U.S. 204, 213 (1983); Southern Pac. Co. v.
Arizona, 325 U.S., 761, 769 (1945).

8lci ngular Comments at 35.

8 See Ci ngular Comments at 35-39.
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st of facts under whichthe rulewould be congtitutional under the Commerce Clause® The carriers have
not met that burden, nor can they do so. There is no reason, for example, to believe that more than one
state would attempt to regulate billing formats for any given telecommunications consumer. A hbill is sent
to an address and the address will bein only one state. This fact was relevant to the Supreme Court’s
andyss upholding the condtitutiondity under a dormant Commerce Clause andyds of a date tax on
telecommunications that was limited to calls charged to an in-state service address. Goldberg v. Sweet,
488 U.S. 252, 263 (1989) (noting possibility of states gpplying tax based on location of service or hilling

address).

Because wirdesssarviceismobile, theincident that logically tiesit to astateisthe associated billing
address. Thelikdihood isthat states will gpply any billing requirements to those cdls billed in thair Sate,
so there would be no conflict. Moreover, if there were a statute dleged to impose aburden on interdate
commerce that would in fact outweigh, under the traditional dormant Commerce Clause balancing test,®
the benefit to consumers of enhanced clarity and competitive pricing, then those actudly affected could
bring anas-gpplied chalenge. Such an as-applied chalenge would have the sdl utary feature of addressing

an actud rather than hypothetica conflict.

AstheGoldberg Court recognized in analyzing the satute beforeit, there areways of ensuring that
margind problems are addressed without violating fundamenta principles of federdism and the dud

sovereignty that haslong guided telecommunications regulation in thiscountry. See Goldberg at 263. For

8 United States v. Salerno, 481 U.S. 739, 745 (1987); Village of Hoffman Estates v. Flipside, Hoffman
Estates, Inc., 455 U.S. 489, 494-95 (1982).

84 See Pike v. Bruce Church, Inc., 397 U.S. 137 (2970).
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well over a century, sates have effectively joined with the federal government in regulating the business
practices, including the billing practices, of tdecommunicationsproviders. Despitecarrier’ assartionsinthis
proceeding, thereisno reason to believe that such atime-tested and reliable format cannot and should not

continue to govern the fied.

VI.  Wirdineand Wireless Carriers Should Be Required to Separate Taxes and Fees They
Are Mandated to Collect from Customersfrom Their Own Add-on Char ges®

Generdly spesking, in their written comments, wireline and wireless carriers dike oppose any
additiond truth-in-billing regulations® and/or aternatively advocatefor definitionsof “mandated” and “non-
mandated” chargesconsistent withtheir current and varied billing practices® Thelega and policy positions
aticulated by many commentators illustrate the carriers disparate billing gpproaches which ultimately

confuse and midead consumers and have resulted in increasing numbers of consumer complaints.

To address the growing problemof confusionwith carriers' hills, the Commission should establish
nationa labeling standards that can be enforced at the state level, independently of state consumer
protectionlaws. In this regard, the Commission should follow its proposa to define “ mandated” charges

as“amountsthat acarrier isrequired to collect directly from customers, and remit to federd, state or local

8 Ininitial comments, the States argued for the establishment of two categories of charges: (1) price, and (2)
taxes and regulatory fees. More specifically, the States urge the Commission not to allow carriers athird category
referred to as“ carrier add-on charges.” Therecovery of charges under this later category, which includes
discretionary line items, should be incorporated into the price for the service. Inthe alternative, the State argued for
three categories:. (1) price, (2) taxes and regulatory fee; and (3) carrier add-on charges. Without waiving their
preference for two categories of charges, the States respond to carriers’ proposed definitions of “mandated” and
“non-mandated” charges.

8 See SBC Comments at 3-4; T-Mobile Comments at 1; and Comments of the National Telecommunications
Cooperative Association, the Organization for the Promotion and Advancement of Small Telecommunications
Companies and the Western Telecommunications Alliance at 2 (Small Carriers Comments).

87 See Nextel Comments at 4 and 8; Cingular Comments at 46-47.
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governments’ and requirethat “ mandated” chargesbelisted separatdly from* non-mandated”’ charges. The
States recommend that “mandated” charges be referred to as “ Taxes and Regulatory Fees’ and “non-

mandated” charges be referenced as “ Carrier Add-On Charges’ on customers bills.

Verizon Wirdess damsin itsinitid comments that there are three kinds of charges that carriers
typicdly collect from customers. (1) charges that the government requires a carrier to collect from its
customers and remit, such as a salestax; (2) charges the carrier estimates it owes a governmenta entity,
suchasfedera universa service or property tax; and (3) chargesthat carriersimpose on customersbut the
carrier does not owe to the government.® As explained in their initid comments, the State Attorneys
Generd note that there are redlly only two kinds of charges. “taxes and regulatory fees’ that carriers are
required to collect from customers and remit to the government and “ carrier add-on charges’® that carrier

impose on customers at their discretion and keep as revenues.

The Commission offered, however, two dternative proposas to address line items. Under the
Commisson’sfirg proposd, the first category of charges listed above would be defined as “mandated”
charges, and categories two and three would be considered “non-mandated” charges (hereinafter
“Proposd 1). In contrast, under the Commission’s second proposal, categories one and two would be
defined as “mandated” charges and category three would be considered “non-mandated” charges
(hereinafter “Proposal 27). Proposal 1 is more cons stent with the position of the Attorneys Generd inthe
their initid comments, dthough we reiterate that non-mandated charges should be incorporated into the

price for the service.

8V erizon Wireless Comments at 39-40.

8 AG Commentsat 1.
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In their comments, carriers took disparate positions consstent with their billing systems and
circumstances, but bascally made recommendationsthat fal into four categories. (1) separate * mandated”
and “non-mandated” charges following Proposal 1;% (2) separate “mandated” and “non-mandated”
chargesfollowing Proposa 2;°* (3) diminatedistinction between “mandated” and “ non-mandated” charges
and identify all government imposed fees, whether required or permitted to be passed on to consumersas
“government-mandated charges,” and allow carriersto fashion other categories of chargesasthey seefit;*2

and (4) do nothing because there is no need for further truth-in-hilling rules®?

The Attorneys Generd submit that the mogt logical of the listed recommendations for the
Commission to adopt is Proposa 1 because the other dternatives lead to greeter billing confuson. Any
definition of “mandated” or “ government-mandated” charges that allows carriers to list assessments that
the government requires carriers to remit, but does not require carriersto collect from customers, such as
federa universa service, is per se mideading — because the customer will wrongly conclude that the
discretionary carrier add-on chargesare government-imposed. Consequently, the consumer doesnot have

complete and accurate information necessary to compare prices among competitors.

In abroader sense, the Commission hasframed the debate over “mandated” and * non-mandated”
charges in terms of whether it should model proposed rules based on the Assurance of Voluntary

Compliance (AVC) that the top three wireless carriers signed originaly with 32 states, or the CTIA Code

% See Cingular Comments at 47; Nextel Comments at 3; and Verizon Wireless at 40.
¥ See T-Mobile Comments at 8; CTIA Comments at 8; and CCTM Comments at 16.
92 See SBC Comments at 4; Sprint Comments at 19; and AT& T Comments at 6-7.

% See Small Carrier Comments at 4; and Verizon Comments at 2.
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that has been voluntarily sgned by over 30 amdl and large wirdess cariers.  The Commission
acknowledged that Proposd 1 is consstent with the AV C, while Proposal 2 issmilar in goproach to the
CTIA Code.** For the same reason expressed above, the Commission should fashion its truth-in-billing

rules after the AVC. To do otherwise would give carriers alicense to midead consumers.

On the question of whether it is unreasonable for line itemsto combine federa regulatory charges,
AT&T supports the proposition on the basis that the Commission has failed to explain why such charges
must be st forth in separate line items if their description in a single line item combining those charges is
clear.®® This response would be reasonable only under certain circumstances. The approach to this
guestion depends on how the Commission addresses the issue of how to define “mandated” and “non-
mandated” charges. If Proposd 1isfollowed, and “mandated” feesarelimited to chargesthat carriersare
required to collect from consumers and remit to the government, then the combination of severd mandated
federal regulatory charges under one lineitem would raise little concern, beyond full disclosure of itemized
chargesto the consumer. However, if Proposal 2 isfollowed, then combining so-called regulatory charges
under the same line item without further itemization of the charges would raises serious concerns because
carriers could hide adminigrative and other discretionary charges as “mandatory” charges. Under this
scenario, it would be possible for acarrier to be in compliance with Commission reguletions, yet midead
and deceive consumers. This gpproach leadsto irrationd pricing as discussed in section |1 of these reply

comments.

9 Second FNPRM at 11 40-41.

S AT&T Commentsat 10-11.
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On the issue of whether |abeling requirements should stop at separating government “ mandated”
and “non-mandated charges,” or whether there should be more specific sandardized labeling of categories
of charges establishing nationd uniformity, Sprint, AT& T, Verizon Wirdess, and CCLM raised strong
objections to labeling beyond the separation of “mandated” and “non-mandated” charges® AT&T and
Verizon Wirdess support their postion with lega arguments based on the Firss Amendment (these
argumentsareaddressed in section V111 of these reply comments), while Sprint and CCLM arguethat such
labeling isincongstent with how carriers may structure their rates in a competitive market. In thisregard,
CCLM opposes labdling requirements that would prohibit carriers from developing their own naming
conventionsfor lineitems. Specificaly, CCLM argues, that carriers should be free to recover expenses
such as “property taxes, regulaory compliance costs and billing expenses’ under line items labeled

“regul atory assessment fees’ or “universal connectivity charge,” or other carrier-prescribed labd.%’

CCLM'’ sargument illustratesthe problem with the current debate. On the onehand, carriersclaim
that in a competitive market they should be free to recover expenses as line items on bills because thisis
part of structuring their own rates and the Commission should not “micro-manage’ this process. On the
other hand, however, they fail to show restraint in the manner in which they would recover such expenses
to the point of mideading consumers. They argue that the Commission cannot or should not establish
labding requirements for line items on hills that a a minimum separate “mandated” and * non-mandated”
charges. CCLM would have carriers recover as “regulatory assessment fees’ — a category of charges

deceptively phrased as a mandatory fees — taxesthat are not triggered by the sde of tdlecommunications

% See Sprint Comments at 19; AT& T Comments at 7-9; V erizon Wireless Comments at 41-45; and CCLM
Comments at 18.

97 CCLM Commentsat 18.
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sarvices (property taxes), discretionary carrier add-on charges (regulatory compliance costs), and cost of
doing business (billing expenses). Property taxes and billing expenses should be integrated into the price
for the service asis customary in other industries subject to competition. In turn, discretionary charges, if

not part of that price, should be properly identified as “ carrier add-on charges’ on carrier hills.

At a minimum, the Commission should establish federd labeling requirements for “mandated”
charges consgtent withthe AVC. However, the Commission should not createa* safe harbor” that would
insulae carriers from state consumer protection laws. As the examples above show, it is possible for
carriers to bein compliance with federd regulations and till midead or deceive consumers. To the extent
that the Commission establishes new truth-in-billing regulations, they should act as a floor of consumer
hilling protection, dlowing states to continue to address carriers that use mideading or unfair billing
practices that confuse customers or make it difficult or impossible for consumersto compare prices. This
mode of shared Sateffedera enforcement authority has worked well in the context of billing and there is
no reason to change it now and undermine the flexibility that states have in responding to carriers that

engage in deceptive billing practices which confuse and midead consumers.

VII. Reguiring Carriersto Provide Customers with Point of Sale Disclosures Prior to the
Customer Signing a Contract Will Promotelnformed Customer Choicesand Competition

Comments submitted by members of the wireless industry suggest that there is no widespread or
strong opposition to the Commission’ s proposal to require carriersto provide consumerswith point of sale
disclosures, and some affirmatively state that they do not opposetheimposition of thistype of requirement.
One carier (Verizon Wirdess) challenges the FCC to first obtain empirica evidence beforeimposing this

requirement and others do not directly address the question posed by the FCC regarding whether or not
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such disclosures are needed.

With respect to the substance of point of sale requirements, the carriers generaly take the position
that such should be consigtent with the AV Cs; that the Commission should dlow carriersto disclosearange
of potentia surcharges, o long asthe consumer is apprised of the highest potential amount. Some carriers
emphasize that the FCC should clarify that carriers should be required to disclose only the information that
is known to them as they cannot foresee how taxes and fees might change. One carrier takes the position
that the FCC's proposal to disclose the full rate is faulty because the FCC fails to define “full rate” and
further urgesthat it isimpossiblefor point of saledisclosuresto be made before aconsumer signsacontract
since customers must choose al features and provide addresses BEFORE the carrier can providefull rate
information and that hilling cycle information is not available until a customer activates service which only

occurs after acontract is sgned.

Withrespect to the proposed requirement of point of sale disclosures, the FCC' sarticulated gods
are “to facilitate the ability of telephone consumers to make informed choices among competitive

telecommunications services’ and to have “these obligations apply nationwideto dl carriers.”

The States, on the basis of their respective experiences with consumer complaints and related
invedtigations and enforcement actions, submit that without point of saledisclosuresregarding materid terms
of service, consumers cannot make informed choices. Indeed it wasin part on the basis of thisexperience
that 32 states undertook the actionswhich resulted in settlementswith threemgjor wirdesscarriersinwhich
those three agreed to provide consumers with point of sae disclosures. Requiring that these point of sdle

obligations gpply nationwide to dl carrierswould level the playing fidd. Further, it would cause carriers
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to fal into compliance with state consumer protection laws which they would otherwise be in violation of

by faling to disclose materid terms to consumers.

While the States agree that the FCC’ s requirements regarding point of sae disclosures should be
consstent with those embodied in the AV Cs, the States note that the AV Csdo not dictatean al inclusve
lig of information that must be disclosed at point of sde. Ingtead, the AV Csrequire that carriers disclose
“dl materid terms and conditions of anoffer,” including alist of specificitems. Thisapproach recognizes
that in an indugtry characterized by rapidly evolving technology and competitive pressures, the materid
terms which consumers may need to know in order to make an informed choice are not likely to remain
gaic and may vary from region to region. Further, information related to innovations in service can be
most critical to disclose to consumers sinceit is such information with which they are the least likely to be
familiar.

Intermsof whether point of sae disclosures should be made prior to aconsumer Signing acontract,
the States strongly concur with the FCC's tentative conclusion that these must be made before the
consumer sgnsthe contract. In fact, providing these disclosuresto a consumer only AFTER he Sgns a
contract would clearly undermine the sated god of facilitating the consumer’ s ability to make an informed
choice. If disclosures are required only AFTER the signing of a contract, a consumer’s comparison
shopping would require the Signing of a series of contractsin order to determine the cost of services. To
the extent that Some carrier’ ssystemsare not currently set up to facilitate providing thismateria information
to consumers prior to the time that the consumer obligates him or hersdf by sgning a contract, the States

suggest that the FCC condder a phase in period to give these carriers time to implement changes to their

39



systems. Finaly, with respect to dlowing carriersto utilize an estimate for taxesand regulatory feesinthese
disclosures, the States urge that the actud charge to the consumer ultimately not be in excess of 10%
greater than the estimated surcharge.®® To the extent that the Commission reguirestheindusion of specific
termsin point of sale disclosures, the States would urge the Commission to assure that terms used in the

point of sde disclosures be consstent with terms used in consumers' bills,
VIIl. TheDisclosureof Lineltemson Bills Does Not Violate the First Amendment

The argument that disclosure requirements violate the Firs Amendment rights of carriers is
incorrect. DisclosurerequirementsreceivelessFirs Amendment protection than restrictionson commercia
speech. Disclosure requirements need only be ... reasonably related to the State’ sinterest in preventing
deception of consumers.” Zauderer v. Office of the Disciplinary Counsel of the Supreme Court of

Ohio, 471 U.S. 626, 651 (1985).

It is not certain that the act of adding line itemsto abill is speech. The Supreme Court has said,
“We cannot accept the view that an gpparently limitless variety of conduct can be labeled *speech’
whenever the person engaging in the conduct intends thereby to express an idea” United States v.

O'Brien, 392 U.S. 367, 376 (1968).

In addition to the issue of its own First Amendment rights, the industry has raised as an issue the
Firs Amendment rights of consumers. In this context, hill recipients are analogous to a captive audience.
See Frisby v. Schultz, 487 U.S. 474, 485 (1988); Rowan v. United States Post Office Department,

397 U.S. 728, 738(1970). Thefact that customers cannot merely discard their bills distinguishesthisfact

%Bror example, if the estimated taxes and regulatory fees disclosed are $5.00, the ultimate charge to the
consumer should not exceed $5.50.
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pattern from the cases addressing Firs Amendment rights in the context of billing inserts and unsolicited
mail.

Evenif adding lineitemsto ahill is gpeech and even if abill recipient is not a captive audience, the
nature of abill as a demand for money from the bill recipient is asgnificant factor in the Firs Amendment
anadysis. According to the Supreme Court, “ Each medium of expression, of course, must be assessed for
Fird Amendment purposes by standards suited to it, for each may present its own problems.”

Southeastern Promotions v. Conrad, 420 U.S. 546, 557 (1975).

Moreover, there is no First Amendment protection for mideading speech, e.g., like the deceptive
line itemsillustrated above. Central Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’ n of New York,
447 U.S. 557, 566 (1980). Even if one were to argue that not every line item is per se misleading,
regulaions on them clearly would be reasonably related to the government’s interest in preventing
deception of consumers. Zauderer v. Office of the Disciplinary Counsel of the Supreme Court of

Ohio, 471 U.S. 626 (1985).

IX.  Any Enforcement Regime Adopted by the Commission Should Recognize the Value of
State Federal Partnershipsin Protecting Consumersand Promoting Fair Competition

With respect to enforcement matters, industry representatives dmost uniformly oppose granting
gtates enforcement authority, arguing that to alow such would in effect permit sates to adopt their own
rules and that since some of these rules will necessarily be ambiguous, there needs to be a “single
adjudicator” and that the FCC may not lawfully subdelegate its authority to states. In response to the
Commission’s question regarding whether a federd/sate enforcement regime smilar to that which isin

place with respect to “damming” might be gppropriate, many carriers commentsreflect the view that this
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is not agood model since damming concerns a factua question of whether a consumer agreed to switch
carriers or not, in contrast to the proposed rules which will, in the carriers' view, be subject to a greater
range of interpretations. Almost al of the carriers concedethat the states have asignificant roleto play with
respect to these issues through their enforcement of laws of generd gpplicability, such as consumer
protection laws.  The undercurrent flowing through this concession, however, conssts of numerous
statements by carriers suggesting that even those enforcement efforts and laws might be preempted in
ungpecified circumstances when such enforcement in some way “interferes’ with federa policies or

somehow amounts to back door regulation.

The States note firgt, that by seeking to establish an enforcement regime that recognizesthe vaue
of partnership with the States, the FCC is recogni zing the role Congress granted to the states over “terms
and conditions’ under Section 332. A federd/dtate partnership with respect to enforcement isconggtent
with Section 332 and is, therefore, not an unlawful subdelegation of FCC authority to states. Second, the
States urge the Commission to regject suggestions that consumer enforcement protection must be set asde
whenever carriers advance the argument that such enforcement amounts to an interference with “federa
policies” Failure to rgect those suggestions invites carriers to later utilize any rules adopted by the
Commissionto attempt to assert sanctuary from state consumer protection efforts. Third, the States submit
that the damming modd suggested by the Commission for an enforcement regimeisasound onewhich has
been effectively utilized to subgtantialy reduce the incidence of damming complaints across the country.
Contrary to the suggestion that enforcement of damming rules is not a good modd because the factua
determinationin those casesisasmple one subject to little interpretation, the States note that enforcement
decisons regarding damming rules, as is the case with mogt laws and regulations, of necessity includes
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edementsof andyd's, evauation and judgment. For ingtance, therulesregarding lettersof agency authorizing
achange in carrier require that such be“a aminimum” printed with atype of “sufficient Sze and readable
typeto bedearly legible’ and must contain disclosures of certaininformation using “clear and unambiguous
language.”®® Smilarly, in reviewing recorded verifications of authorizations state and federa enforcement
authorities necessarily must evauate whether carriers clearly disclosed to consumers that what they were
authorizing was a switch in sarvice providers. The damming mode is dso far superior to the suggestion
offered by carriers that the role of the states should be limited to receiving complaints, forwarding them to
carriers for responses and in certain instances forwarding these complaints to the FCC for investigation.
This latter proposal suggests a regime which would inefficiently use state government resources, frustrate
consumers seeking relief and would limit enforcement to only those circumstances o egregious or
widespread that the Commission deems them worthy of afederd enforcement action. Findly, the States
would reurge the Commissionto continue to recognize the va ue of the federd/sate partnership which has

served to protect consumers and promote fair competition in the marketplace.

Respectfully submitted,

9 See 47 C.F.R. §8 64.1130(d) and (€).
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